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AMENDED AND RESTATED
c ON_OF
COVENANTS ., CONDITIGNS AND PESTRICTIONS
' " FOR_PEPPER TREE

ALL FTLINGS AND ALL PHASES

This Amended and Restated Declaration of Covenants, Conditions
and Restrictions for Pepper Tree, All Filings and All Phases
(Amended Declaration), is made effective as of the date of the
recording of this Amended Declaration in the real.estate records of
Mesa County, Colorado.

RECITALS

A. IBX, Inc., an Arizona corporation (IBX) is the successor
to the original Declarant, Benchmark Communities, Ltd., an Ohio
partnership, as defined in the Declaration of Covenants, Conditions
and Restrictions for Pepper Tree recorded in the records of Mesa
County, Coloradc on June 3, 1983 in Book 1437 at Pages 261 through
283 (Declaration). For all purposes hereinafter it is agreed that
the term Declarant shall refer to IBX but IBX shall assume no
liabilities of the original Declarant other than those that may
1egally be regquired to be assumed.

B. The Declaration applied to the feollowing subdivision
plats recorded in Mesa County, Colorada:

PEPPER TREE FILING No. ONE, a replat of Pepperidge -
Filing No. One (Filing One)

PEPPER TREE FILING No. TWO (Filing Two)

PEPPER TREE FILING No. THREE (Filing Three)
Subsequent to the recording of the plats for Filing One, Filing Two
and Filing Three, the following plat was recorded in Mesa County,
Colorado that amended a portion of the plat for Filing Three:

A Replat of Block Four, Tract F and Block Three, Tract E,
PEPPER TREE FILING No. THREE (Filing Three Replat)

The Declarant now intends to commence and complete in phases over
a2 period of time not to exceed ten (10) years, the development of
Block 5, Filing Three Replat and the Declarant's undevelioped
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property immediately adjacent to and south of Filing Three Replat,
both of which parcels are described in Exhibit A attached hereto.
The development of the Property described in Exhibit B shall be
done as and shall be designated as PEPPER TREE FILING No. 4 (Filing
Four}). For all purpeses in this Amended Declaration, Filing One,
Filing Two, Filing Three, Filing Three Replat and Filing Four, as
those filings are now filed or as they may be filed, amended or
replatted, shall be referred to herein as the Properties or as the
Subdivision. The Subdivision is a planned community. No assurance
is given regarding the boundaries of the phases or order of the
development of the phases in Filing Four.

c. This Amended Declaration is entered into and approved by
not less than 90% of the Lot Owners all as set forth in Article X,
Section 3 of the Declaration.

D. By approving this Amended Declaration, the Declarant, the
Association and the Owners intend to and do hereby adopt the terms
and provisions of the Colorado Common Interest Ownership Act (the
Act) and state that such Act shall apply to the Subdivision.

E. At the time of recording of this Amended Declaration and
thereafter until amended or terminated in acecordance with the terms
of this Amended Declaration and the Act, this Amended Declaration
shall apply to and affect the Properties. This Amended Declaration
shall completely and fully replace and take the place of the
Declaration and all prior declarations and covenants.

NOW THEREFORE, Declarant, the Association and not less than
90% of the Lot owners declare that all of the Properties shall be
held, sold and conveyed subject to the following easements,
restrictions, covenants, and conditions which are for the purpose
of protecting the value and desirability of, and which shall run
with the Properties and be binding on all parties having any right,
title or interest in the Properties or any part thereof, their
heirs, personal representatives, successors and assigns and shall
inure to the benefit of each Owner thereof.

ARTICLE T
DEFINITIONS

Section 1. vAssociation" shall mean and refer to
PEPPER TREE HOMEOWNERS ASSOCIATION, INC., a Colorado nonprofit
corporation, its successors and assigns.

Section 2. *"Association Water®" shall mean and refer
to all water of the Palisade Irrigation District appurtenant
to the Properties and any other water or water rights, ditch
or ditch rights acquired by the Association.
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Section 3. "Common Area' shall mean all pertions of the
Properties (including the improvements thereto) owned by the
Asscciation for the common use and enjoyment of the Owners. The
Common Area owned by the Association in Filing One, Filing Two
and Filing Three is described on Exhibit "B" attached hereto. At
the time of the conveyance by the Declarant of the first Lot in
each phase of Filing Four to a purchaser, the Declarant shall
convey to the Association the Common Area designated as such on
the recorded plat of that phase of Filing Four.

Section 4. "Declarant” shall mean and refer to IEX,
its successors and assigns.

Section 5. "Improvement" shall mean the single family
residential structure and its azppurtenances constructed on each

Lot by the Declarant for ownership by the Declarant or for sale
or lease.

Section 6. "Lot"” shall mean a "Unit" as that term is
defined in C.R.S. 3B-33.3-104(30) and shall refer to any plot of
land shown upen any recorded subdivision map of the Properties,
with the exception of the common Area on which an Improvement is
constructed. The Declarant reserves the right to create up to 40
Lots in all phases of Filing Four.

Sectiop 7. "Members" are members of the Association as
defined in this Amended Declaration and in the Articles and By-
laws of the Association.

Section 8, "Owner" shall mean and refer to the record
owner, whether one or more Persons and including Declarant, of a
fee simple title to any Lot which is a part of the Properties,
including contract sellers, but excluding those having such
interest merely as s2curity for the performance of an obligation.

Section 9. "Person" shall mean a natural person, a
corporation, a limited liability company, a partnership, an
association, a trust, or any other entity or combination thereof.

Section 10. "“Properties" shall mean and refer to that
certain real property described in Paragraph B above, and such
additions thereto as may hereafter be brought within the
jurisdictinn of the Association and made subject to this Amended
Declaration.

ARTIC IT

PROPERTY RIGHTS
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Section 1. Owner's Easements of Enjoyment. Every Owner

shall have a right of easement of enjoyment in and to the Common
Area which shall be appurtenant to and shall pass with the title
to every Iot, subject to the following provisions:

(a) the right of the Association to adopt reasonable
rules and regulations for the use of the Common Area;

(b) the righc of the Association to dedicate or
transfer all or any part of the Common Area to any public
agency, authority, or utility for such purposes and subject
to such conditions as may be agreed to by the Owners. No
such dedication or transfer shall be effective unless an
instrument agreeing to such dedication or transfer signed by
two-thirds (2/3) of the Owners and all first mortgagees have been
recorded,

Section 2. Delegation of Use. Any Owner may delegate, in
accordance with the By-Laws, his right of enjoyment to the Common
Area and facilities to the members of his family, his tenants, or
contract purchasers who reside on the Owner's Lot or ILots.

Section 3. General Restrictions. The following restric-
tions are hereby placed on all Lots in the Subdivision.

(2) Antennae. No exterior antennae shall be
erected or maintained on any Lot or Improvement or structure
‘thereon in the Subdivision.

(b} Insurance Rates. Nothing shall be done or

kept in the Subdivision which will increase the rate of

insurance on any property of the Association without the approval
of the Board of Directors of the Association (Board)} in
accordance with the Association's By-laws, nor shall anything be
done or kept in the Subdivision which would result in the ,
cancellation of insurance on any property of the Association or .
which would be in violation of any law. -

(c) No Further Subdivision. HNo Lot may be further
subdivided, nor may any easement or other interest therein
less than the whole by conveyed by the Owner thereof; provided,
however, that nothing herein shall be deemed to prevent or
require the approval of the Board for the transfer or sale
of any Lot to more than one person to be held by them as
tenants in common or joint tenants.

(d Signs/Air Conditioners. No sign of any kind
shall be displayed to the pubic view without the approval
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of the Architectural Control Committee (Committee), except such
signs as may be used by Declarant in connection with the
development of the Subdivision and sale of lLots and except such
signs of customary and reasonable dimensions as set forth by the
Committee as may be displayed on or from a residence advertising
the residence for sale or lease. A1l signs, except such signs
as may be used by Declarant, shall be placed on the exterior of
the residence paralliel to the exterior wall. any "For Sale" or
"For Lease" signs not more than three (3) feet by two (2) fest,
plain white with black letters, shall not require Committee
approval. No window or wall mounted or other sleeve type air
conditioners shall be installed on any Lot. Exceptions to the
prohibitions contained in this Subsection (d) may be permitted by
resolution of the Board in circumstances prescribed and limited
therein.

(e) Animals. No animals of any kind shall be
raised, bred or kept, except that a reasvnable number of
dogs, cats or other household pets may be kept. provided
that they are not kept, bred or maintained for any commercial
purpose. A "Reasonable Number" as used in this Subsection shall
ordinarily mean no more than two (2) pets per household,
provided, however, that the Board may determine that a Reasocnable

" Number in any instance mav be more or less.

_ (f) Nuisances. No rubbish or debris of any kind
shall be placed or permitted to accumulate upon any property
within the Subdivision and no odors shall be permitted to
arise therefrom so as to render the Subdivision or any
portion thereof unsanitary, unsightly, offensive or detrimental
to any of the Subdivision or other property in the vicinity
thereof or to its occupants. No noise or other nuisance shall be
permitted to exist or operate upon any part of the Subdivision so
as to be offensive or detrimental to any of the Subdivision or
other property in the vicinity thereof or to its occupants.
Without limiting the generality of any of the foregoing
provisions, no exterior speakers, horns, whistles, bells or other
sound devices (other than security devices used exclusively for
security purposes) shall be located, used or placed on any
property in the Subdivision without the prior written approval of
the Board.

(g) Exterior Maintenance, In addition to maintenance
upon the Common Area, the Association shall provide exterior
maintenance upon each Lot which is subject to assessment
hereunder, as follows: paint, repair, replacement and care
of roofs, gutters, downspouts, EBEE ilding - ces;

mail boxes, parking lots, parking area lighting, trees, shrubs,
grass, Common Area fences, fences between Lots, walks and other
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exterior improvenents. Such exterior maintenance shall not
include glass surfaces and maintenance, repair and replacement of
evaporative coolers and refrigerated or other types of air
conditioning unxts.

In the event that the need for maintenance or ,
repair of a Lot or the Improvements thereon is caused through
the willful or negligent acts of its Owner. or through the
willful or negligent acts of the famlly, guest or invitees
the Owner of the Lot needing such maintenance or repair,
the cost of such exterior maintenanre shall be added to and
become part of the assessment to which such Lot is subject.

(h) Appearance of Lot. It shall be the responsibility
of the Association to contract with a trash removal service for

the disposition of trash from all Common Areas and each Lot.

(i) utilities. All utilities including electric,
telephone and talevision cable lines shall be underground.

(j) Ferces. No fences shall be erected on any Lot
without the prior approval of the Board.

(k) Gardens. No Gardens may be created or planted
- without prior approval of the Board.

. - (1) vioclation of Association Rules. From time to time
the Board may adopt and publish rules and regulations (the
Association Rules) governing the use of the Common Area and
facilities and the personal conduct of the Owners, their guests,
family and invite=s and all cchers. There shall be 1o violation
of the Association Rules once adopted by the Board after notice
‘and hearing.. If any Owner, his family, or any licensee, lessee
or invitee or any other person violates the Association Rules,
the Board may suspend the right of such person te use the Common
Area facilities, 'if any, under such conditions as the board may
specify, for a perxod not to exceed slxty (60) days for each
vielation. Before invoking any suspension, the Board shall give
such person reasonable notice and an opportunity for a hearing.
In the event any Owner of any Lot shall violate any Association
Rule which shall result in damage to any part of the Common Area,
the board shall have the right after reasonable notice and an
opportunity for a hearing to assess the cost of repair of such
damages against the Lot of the Owner or Owners responsible for
such damages. Such assessment shall be added o and become part
of the assessment to which such Lot is subject. Notwithstanding
anything to the contrary in this Declaration, the Board shall nct
have the power to bar any Owner from use of the Common Area
necessary to allow the Owner free access to and from his Lot.
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(m) Draicadge. There shall be no interference with the
established drainage pattern over any portion of the Subdivision
unless adequate provision is made for proper drainage and is
approved by the Architectural Control Committee. For the
purposes hereof, "Established Drainage" is defined as the
drainage which exists at the time the overall grading of any
property of the Association is completed, or which is shown on
any plans approved by the Architectural Control Committee. A
" permanent easement across the Common Area for drainage purposes
is hereby granted.

. (n) No Hazardous Activities. No activities shall be
conducted on any of the Properties and no structures shall be
constructed or placed on any Lot which are or might be unsafe or
hazardous to any Person or the Properties.

‘ . (0) Separate Structures. No structure of any kind
shall be erected on the Properties or on any Lot other than the
Improvement built on each Lot by the Declarant as part of the
development of the Subdivision without the prior written approval
of the Architectural Control Committee.

. . {p) Improvements and Alterations. There shall be no
evcavation or construction cr alteration which in any way alters

the exterior appearance of any Improvement within the
subdivision, ror removal of any Improvement in the Subdivision
(other than repairs or rebuilding pursuant to Article II, Section
3(g) without the prior approval of the Architectural Control
committee pursuant to Article V hereof.

(g) Residential Use: Rental. No Improvement shall be
used for any purpose other than single-family residential
" purposes. No gainful occupation, profession, trade or non-
residential use shall be conducted on, in or from any such
Improvement, provided, however, that nothing in this Amended
_ Declaration shall prevent the rental of a Lot by the Owner
_ thereof for residential purposes, subject to all the Provisions
of this Amended Declaration and the Articles and By-laws of the
Association.-

. Any Owner who leases his Lot or the Improvements
constructed thereon shall be reguired to provide in his lease
that the terms of the lease shall be subject in all respects to
the provisions of this Amended Declaration, the Association's
Articles of Incorporation and By-Laws and that any failure the
lessee to comply with the terms of such documents shall be a
default under the lease. All leases are required writing and
shall be for a minimum of three (3) months.
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(r) Vehicle Storage and Repair. No unlicensed
vehicle, vehicles with an expired license, inoperable vehicle,
house trailer, camping trailer, hauling trailer, running gear or
boat or accessories thereto, truck or pickup or van or camper in
excess of three-fourth (3/4) ton size, shall be parked, stored,
repaired, or maintained on any Lot or in any parking area for a
period not to exceed seventy-two (72) hours. No automotive
repairs shall be conducted and no commercial vehicle, mobile
home, trailer or recrestiocnal vehicle, including, but not limited
to boats, snowmobiles, motorcycles or minibikes shall be parked
habitually on or adjacent to any Lot or in any parking area. Use
and operation of such recreational vehicles within the
Subdivision shall be subject to regulation by the Board. This
restriction shall not apply to commercial or other vehicles
making business or service calls or deliveries to the Lots or to
the Association or to contractors within the Properties. :

(s) Exemption of Declarant. HNothing in this Amended

Declaration, the Articles, By-laws or Association Rules shall
limit the right of Declarant to complete excavation, grading and
construction of Improvements to any portion of the Subdivision
wwned by Declarant, or to alter the foregoing or to construct
suck additional Improvements as Declarant deems advisable in the
course of development of the Subdivision so long as any Lot in
the Subdivision remains unsold by Declarant, or used as a
construction offics, or real estate sales or leasing office.
Declarant need not seek or obtain Architectural Control Committee
approval of any Improvement constructed or placed by Declarant on
any property in the Subdivision owned by Declarant so long as the
Improvement constructed or placed by Declarant does not
substantially deviate from the general architectural scheme and
does not materially lower the average unit valuation. The rights
of Declarant hereunder and elsewhere in this Amended Declaration
may not reasonably interfere with the rights of Lot Owners
however these rights may be assigned by Declarant.

() Snow Removal. When necessary the Association has
the authority and responsibility to contract with a snow removal
service to maintain the common walks and streets not the
responsibility of the Owners. Each Owner has responsibility for
snow removal from his front porch and the rear patio of his Lot.

(u) Parking Spaces. All parking shall be located in
the Common Area and be under the control of the Association, and
the use thereof shall be subject to the Association Rules.

Without limiting the generality of the powers of
the Association with respect to parking, the Association is
hereby specifically authorized to have any vehicle parked in
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-an area not designated for parking immediately removed at the
expense of the Oowner of the Lot wh» owns such vehicle or whose
guests, tenants or invitees nwn such vehicle. The expenses
incurred by the Association in accomplishing such removal (and
storage, if necessary) shall become a portion of the Common
Expenses levied only against such Owners and their Lot.

Section 4. Easements.

{a) - Reciprocal Easements. The Declarant hereby

reserves for itself so long as it shall own one or more Lots, and
. for the Association, without limitation, their successors and
assigns, a right of way and easement for maintenance and repair
of the Common Aresa and exterior maintenance assigned to the
Assoclation in Article II, Section 3 (g) of the Declaration, and
the 1nstallatlcn, lnspectlon and replacement of utlllty lines,
including but not limited to, water lines, sewer lines, gas
lines, telephone lines, television cable antenna lines and such
other utility lines and incidental equipwment thereon, over, under
and across the Cogmmon Area and that portion of any Lot situated
between any Improvement and the street adjacent thereto.
Declarant or Association shall, except in cases of emergency,
furnish to all affected Owners twenty-four (24) hours notice
before exercising lhe rights granted by this Article. Perpetual
reciprocal easements for the aforementioned purposes shall exist
both for the benefit and burden of all of the Owners.

(b) Easements for Encroachments, If any portien of an
Improvement encroaches upon the Common Area, a valid easement for
the encroachment and for the maintenance of same, so long as it
stands, shall and does exist provided such encroachments do not
exceed one foot within the boundaries of the Common Area and such
encroachments do nct interfere with the enjoyment of the Common
Area. If any portion of the Common Area encroaches upon a Lot a
valid easement for the encroachment and for the maintenance of
same, SO long as it stands, shall and does exist. Such

"encroachments and easements shall not be considered or determined
to the encumbrances either on the Common Area or the Lot.

(c} Reservation of Easements. Declarant reserves for
‘itself and the purchasers of the existing and additional
Subdivision proper:ty the use of the easements set forth in this
Article II which are intended tec and shall be for the benefit of
all Owners, and no reference thereto need be made in any deed,
instrument of conveyance or any cther instruments.

(d) Easement of Utilities. The Declarant hereby
grants a right-of-way and easement for utility purposes
including, but not limited to, water lines, sewer lines, gas
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lines, telephone lines, television cable antenna lines and such
other utility lines and incidental equipment over, under and
across the Common Area and the unimproved portion and exterior
walls of adjoining residences. sSuch utility easements ang
rights-of-way shall be binding upon the Declarant and the
Association and their respective successors and assigns.

Section 5. Management of Asscciation Water.

" (2) Riaht To Manage. The Peclaration granted and
delegated to the Association the right to manage, distribute and
“control all Association Water. Tt is agreed that the Association

shall manage, distribute and control the asscciation Water for
the benefit of the entire Subdivision. Each present Owner and
each future Owner, by accepting a deed or any form of title to a
Lot or to any portion of the property, shall be deemed to have
ratified and reaffirmed that grant and delegation. The ‘

- Association shall have the power to establish rules and
regulations governing the use of Association Water (included in
the Association Rules), and it is expressly granted the right to:

1) Dedicate or transfer all or any part of the
Association Water to aay public agency, authority, or utility for
" such purposes and subject to such conditicns as may be agreed to
by the Declarant, Association and Owners. No such dedication or
transfer shall be effective uniess an instrument signed by
two-thirds (2/3) of the Owners agreeing to such dedication or

transfer has been recorded.

2) Combine with Association Water any water
rights appurtenant to any property which may subsequently be
annexed to these covenants, and to manage the combined water and
water rights. :

3) Contract with adjacent property owners for
joint use of irrigation water delivery systems. ’

ARTICLE TIF

MEMBERSHTIP AND VOTING RIGHTS

Section 3. Lot Owner. Every Owner of a Lot which is
subject to assessment shall be a member of the Association.
‘Membership shall be appurtenant to and may not be separated from
ownership of any Lot which is subject to assessment.

Section 2. Membership. The Asscciation shall have one
class of voting membership. Members shall be all Qwners,
including the Declarant, and shall be entitled to one vote for
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